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ABSTRACT

Court judgments serve as important precedents for future judicial decision-making in
common law systems. The legal meanings of judgments are conveyed by specific linguistic
devices, among which epistemic modality plays an important role in indicating the
probability of propositions to construct convincing arguments and recognise potential
differing opinions (Abbuhl 2006). This study adopts a corpus-based approach to compare
different categories of epistemic modality in translated and non-translated English court
judgments in Hong Kong. Based on the framework put forward in Halliday and Matthiessen
(2004), epistemic modality is categorised by orientation, value, and linguistic realisation.
The findings reveal that the non-translated court judgments are characterised by a higher
proportion of epistemic modality. In terms of orientation, the two corpora also exhibit some
different distribution patterns. As for value, the overwhelming proportion is represented
by median-value epistemic modality markers, whereas high-level modality markers are
least represented in both corpora. Some variations related to the linguistic realisation of
epistemic modality were also observed between the two corpora, which could mainly be
attributed to the influence of the Chinese source texts, the translation process and different
judicial thinking.
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1. Introduction

A court judgment is a written decision made by the court to resolve disputes
which regulates the rights and obligations of the parties in a lawsuit
(Atkinson 2002:1). Judgments are an integral part of judicial procedure and
serve as precedents for future judicial decision-making in common law
systems (Garner 2001; Hinkle et al. 2012). As a distinct type of legal
discourse, the way different linguistic devices are employed to convey
specific legal meanings in judgments has always been a central concern of
cross-disciplinary studies of law and language. In particular, Hong Kong, as
the only common-law jurisdiction where both Chinese and English are
official court languages, is especially worth studying from both a linguistic
and legal perspective (Cheng and He 2016)!. Prior studies have provided
valuable insight into the history of Hong Kong’s bilingual judiciary and
problems of operating in two official court languages from the perspective
of translation (Poon 2006; Cheng and He 2016). Several attempts have also
been made to compare the legal meanings and judicial powers conveyed by
judgments in Hong Kong and other jurisdictions, such as Scotland, the
Chinese mainland, and Taiwan (Wong 2006; Cheng 2010; Cheng and Cheng
2014). There is a paucity of research comparing the different linguistic
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devices used in original and translated court judgments in Hong Kong. One
device that deserves particular attention is the use of epistemic modality,
i.e., the speaker or writer’s view of the probability of a proposition (Palmer
1986; Halliday and Matthiessen 2004). In legal discourse, epistemic
modality is critical for the logic of reasoning and the prevention of
challenges from people holding different opinions (Abbuhl 2006; Hinkle et
al. 2012). While previous studies have addressed the variation of epistemic
modality in non-translated civil judgments (Cheng and Cheng 2014) and
have compared translated and non-translated judgments within the
European context (Kozbiat 2020; Szczyrbak 2017), there remains a gap in
understanding the specific huances of epistemic modality in the context of
Hong Kong courts, which operate within a common law system, and the
challenges involved in translating court judgments within this legal
framework. To address this research gap, our study aims to conduct a
systematic comparison of epistemic modality in two genres, namely
translated and non-translated judgments in Hong Kong courts. By doing so,
we seek to enhance our understanding of the underlying judicial reasoning
reflected in the use of epistemic modality in Hong Kong's common law
system, while also shedding light on the potential issues and constraints
associated with translating court judgments within this specific legal
context.

2. Literature review
2.1 Judgments and translation

A court decision is a statement of the court's decision and reasons for
sentencing in a particular case, which consist of the revelation of facts,
references to the relevant law, the application of the law to the facts, and
the conclusions made (Atkinson 2002). As part of the judicial process, court
judgments are a fundamental element of the trial procedure (Hinkle et al.
2012). The primary function of court judgments is to resolve disputes
between litigants by establishing a dialogue between judges, litigants, and
witnesses (Aldisert 2009). Moreover, court judgments also perform the
function of clearly expressing the thinking of the judges, justifying the
decisions to the parties and the lawyers, interpreting the law, informing the
public, and providing facts and reasoning as references for the court
(Atkinson 2002; Biel et al. 2019). In the common law system, court
judgments also serve as precedential references for judicial decision-
making in future cases (Garner 2001), and thus are the cornerstone of the
legal doctrine stare decisis (Leflar 1961; Aldisert 2009).

All the functions of judgments are achieved through flexible but patterned
linguistic features (Maley 1994; Cheng and He 2016). Compared with other
types of legal discourse such as legislation which represents a more strictly
institutionalised type of language (Bhatia et al. 2004), court judgments
enjoy a higher degree of diversity. The diction of judgments determines
how effectively the legal meanings can be conveyed in court judgments
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(Leflar 1961). In view of the uniqueness and importance of court judgments
in common law jurisdictions, researchers have long taken an interest in
studying the grammatical and lexical devices embodied in them in order to
find out how judicial power and thinking are exercised in this type of legal
discourse (Leflar 1961; Cheng 2010). A plethora of empirical studies have
been conducted to identify and explain the distinctive linguistic features of
court judgments. For example, Bhatia et al. (2004) analysed the distribution
of the top-4 high frequency verbs in 105 civil and criminal law cases in the
common law system and found that different moves in the genre showed a
preference for different verbs. Hobbs (2007) analysed judges’ use of the
language of humour in three legal cases. He argued that the use of humour
of judgments can serve the pragmatic function of punishing the ‘wrongdoers’
and alerting the lawyers to behave in a more prudent manner. While many
of the previous studies on judgments are descriptive in nature involving the
analysis of typical cases, Cheng (2010) adopted a corpus-based genre
analysis of court judgments in Hong Kong, Taiwan, and the Chinese
mainland, and found that the Hong Kong judgments displayed more
diversity compared with the judgments of the other two jurisdictions.
Cheng’s study indicates that the linguistic features of the Hong Kong
judgments, both translated and non-translated, deserve more in-depth
exploration to investigate how judicial thinking in court judgments is
realised and transferred from one language to another.

Although it represents an important genre in bilingual jurisdiction systems,
the translations of judgments have not been extensively studied (Cheng
2010). Considering that mistakes in translation of judgments can jeopardise
the legal meanings conveyed in the judgments and potentially have a
knock-on effect for the jurisdiction (Wugalter 2016), the importance of the
accurate and appropriate translation of judgments should never be
neglected. This is especially the case for jurisdictions that practise legal
bilingualism. In this regard, Hong Kong as the only jurisdiction
administering a common law system in both English and Chinese is worth
our attention (Leung 2004; Cheng and He 2016). The use of Chinese in
Hong Kong as an official language has challenged the traditionally
predominant role of English in the common law system (Poon 2006).
Although translated court judgments in Hong Kong do not have the same
legal status as the original non-translated judgments, they serve multiple
purposes in improving the bilingual legal system, including assisting foreign
judges in preparing judgments in both languages, enabling judges in other
jurisdictions to understand judgments written in Chinese, specifying the
obligations and rights for parties of disputes who cannot understand the
original language of judgments, and informing the public or media of their
interests (Judiciary Administration of Hong Kong 2003). However, the
translation quality of judgments between English and Chinese has been a
central concern for the practice of legal bilingualism in Hong Kong (Poon
2006). While English has developed a more sophisticated and technical legal
language than Chinese (Chan 2007), it is cautioned that these rich legal
meanings cannot always be effectively conveyed when translated from
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English into Chinese (Yeung 2003). Poon (2006) probed into the difficulties
in translations of judgments in Hong Kong and proposed that translators
should use plain language in translating certain terms from English into
Chinese. From a sociosemiotic perspective, Cheng and He (2016) expressed
greater confidence in achieving semantic equivalence in the translation of
court judgments and suggested that subsequent researchers could explore
how legal meanings are transferred through translation.

To recap, previous studies on translated judgments in Hong Kong were
largely not based on systematic investigation of empirical materials and
relied strongly on the researchers’ own subjective evaluations. To bridge
the gap, more corpus-based comparisons of original and translated and
judgments are needed to understand how legal meanings are expressed or
influenced by the specific linguistic features (cf. Biel 2010).

2.2 Epistemic modality: concepts and research in legal discourse

Epistemic modality expresses the degree of probability the speaker assigns
to certain statements through the use of certain linguistic features (Palmer
1986). Researchers have proposed various categorisation methods in order
to understand the meaning of different epistemic modalities (Palmer 1986;
Hyland 1998). In systemic functional grammar (SFG), epistemic modality
can be classified based on the dimensions of orientation and value (Halliday
and Matthiessen 2004: 128). Specifically, orientation concerns “how far the
speaker overtly accepts responsibility for the attitude being expressed” and
“the extent to which the speaker openly accepts responsibility for the
subjective assessments being expressed” (Thompson 2014: 73-75). Value,
on the other hand, refers to “the degree of belief a speaker has in the
validity of a proposition” (Thompson 2014: 73). Epistemic modality can be
categorised into low, median, and high values, which represent the meaning
of ‘possibly’, ‘probably’, and ‘certainly’, respectively. Compared with other
methods, the categorisation of SFG is both systematic and operational, and
thus has been widely applied in a range of studies (e.g., Cheng and Cheng
2014; Yang et al. 2015; Zhang and Cheung 2022).

Epistemic modality plays an important role in legal discourse, such as
helping the writer to construct cogent flow of reasoning and acknowledging
potentially deviating opinions on the part of readers (Abbuhl 2006). More
importantly, the use of different categories of epistemic modality is closely
tied to the standard of proof in a jurisdiction, which refers to the level of
evidence required to establish the validity of legal claims or assertions
(Cheng and Cheng 2014). This connection is significant because it can affect
the precedent value of decisions for future judicial decision-making (Hinkle
et al. 2012). At the same time, understanding epistemic modality and
making use of it appropriately can be challenging, as it exhibits diverse
forms and usages (Lewin 2005) and is subject to the influence of genre and
socio-cultural factors (Tessuto 2011). Considering the importance of
epistemic modality and the difficulties of its appropriate use in legal
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discourse, researchers have employed a corpus approach to tackle this
issue. For example, Greco (2018) investigated the evidential and epistemic
modality in the witness testimony of Italian criminal trials and identified the
influence of various social and cultural factors in its use. Cheng and Cheng
(2014) adopted an SFG categorisation to examine how epistemic modality
was employed in court judgments in Hong Kong and Scotland. They found
that the two jurisdictions showed similarities in terms of the criteria in
employing epistemic modality in judgments. While Cheng and Cheng (2014)
investigated judgments originally written in English, Kozbiat (2020)
expanded the scope of the analysis and found that the use of epistemic
modality was salient both in EU judgments translated into English and Polish
and in non-translated Polish judgments passed by the Supreme Court of
Poland, confirming epistemic modality as a generic feature of court
judgments. However, the EU judgments and Polish judgments show
different distribution patterns in terms of the types of epistemic markers.
So far, the use of epistemic modality in translated and non-translated
judgments has remained largely underexplored, especially between
language pairs that are genetically more distinct from each other, such as
Chinese and English.

Based on the foregoing literature review, we can see there remains a gap
in the investigation of epistemic modality in translated judgments,
particularly in the Hong Kong context. Therefore, this study aims to
compare how epistemic modality is represented in translated as opposed to
non-translated English court judgments in Hong Kong. The three research
questions are as follows:

RQ1. What are the distribution patterns of linguistic devices that express
epistemic modality of different values and orientations in translated and
non-translated English court judgments in Hong Kong?

RQ2. What are the similarities and differences, if any, in the distribution
patterns of epistemic modality between the two types of court judgments?

RQ3. If the distribution patterns vary or are similar between the two types
of judgments, what are the possible factors accounting for such variations
or similarities?

3. Methods
3.1 Corpora and court judgments

The current study analyses data from two corpora, i.e., Corpus of Non-
translated Hong Kong Court Judgments (hereinafter HKN), Corpus of
Translated Hong Kong Court Judgments (hereinafter HKT). Each corpus
consists of 200 judgments from the High Court of Hong Kong published
between 2000 to 2020 with a length between 2000 words to 6000 words.
All the judgments were randomly extracted from the Legal Reference
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System of the Judiciary of Hong Kong
(https://legalref.judiciary.hk/Irs/common/ju/judgment.jsp). More
specifically, HKN consists of judgments originally written in English and HKT
consists of judgments translated from Chinese into English for “publication
and reporting” purposes (Judiciary Administration of Hong Kong 2003: 3).
Details of the two corpora are presented in Table 1.

Corpus Texts Time Span Total Mean Standard
P P Token Token Deviation?
HKN 200 2000-2020 755,633 3785 1377
HKT 200 2000-2020 568,389 2842 566

2 The legal judgments in the corpora may vary significantly in terms of sophistication, with some cases being
relatively simple, while others involve multiple issues or intricate legal arguments. This variation in case
sophistication can lead to a wide range of text lengths, thereby contributing to the high standard deviation.

Table 1. Corpus Design
3.2 Data analysis

The corpus linguistic approach was adopted for data analysis. Wordsmith
8.0 was used for retrieval of word frequencies and distribution of n-grams,
as well as for concordance analysis. As a first step, a single word frequency
list (18,013 words) and a list of 3- and 4-grams that appeared at least three
times and were found in @ minimum of two judgments (57,404 n-grams)
were retrieved for both corpora. The researchers then identified a list of 112
epistemic-related items in the two lists by making reference to the epistemic
marker lists proposed by Cheng and Cheng (2014), Vass (2017), and
Kozbiat (2020), which contained detailed lists of epistemic markers in legal
contexts. Further manual analysis was carried out to distinguish epistemic
markers from non-epistemic markers. For example, instances where may
was used as a deontic marker of obligation were excluded from the analysis.
After identifying all epistemic modality markers, concordance analysis was
conducted to categorise them in terms of orientation and value levels based
on the SFG framework (Halliday and Matthiessen 2004). The linguistic
realisations of epistemic modality in relation to the dimension of orientation
were also annotated based on the categorisation of Yang et al. (2015: 3),
as shown in Table 2.

After data annotation, the normalised frequencies per million words for each
epistemic modality category in the two corpora were calculated to answer
RQ1. To address RQ2, the frequency distributions of different categories of
epistemic modality in HKN and HKT were compared. Log-likelihood tests
were performed to determine the significance of the differences between
the frequency distributions of epistemic modality in the two corpora. The
log-likelihood values were compared to critical values to assess significance,
with values above certain thresholds indicating significance. Specifically, a
log-likelihood value of 3.84 or above at p < 0.05, 6.63 or above at p < 0.01,
10.83 or above at p < 0.001, and 15.13 or higher at p < 0.0001 were
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considered significant. Building upon the findings, we address RQ3 in the
discussion.

Orientation Linguistic Property Example

Predicate with a We believe that there was

Explicit ﬁ\I;SEtI;Eirson subject unrte)lsolved i's&/lc\:lhological

subjective ( .). probiem... (. ) .

(ES) Pr_eposrgonal phrases In my opinion, an ordinary reader
with a first-person of the e-mails would understand
pronoun (PHRASE) the statement in question. (HKN)

Implicit The Applicant might not have any

subjective Modal verbs premeditated plan to deliberately

(1S) (MODAL) get the Complainant to drink...

(HKT)
Nouns of modality From its terms, the probability is
(NOUN) that he did not do so... (HKN)
Lexical verbs with an The content of the record of
Explici : : . interview (exhibit P33) really
xplicit inanimate subject i
objective (VERB2) suggested that_the applicant had

(EO) admitted her guilt... (HKT)
projecting clauses of It is likely that real estate
relational or development is not included as one
attributive process of the permitted business activities
(PROJ) for the plaintiff. (HKN)

Modal adjuncts ... and perhaps PW1 had
(ADJUN) misunderstood his actions. (HKT)
In my judgment the risk is not
Implicit Adjectives (ADJEC) such as makes his account
. unlikely or improbable (HKN).
objective Direct proof that the neglect, ill-
(1I0) Expansion of P gect |

treatment, etc, did in fact, or was

likely to, cause unnecessary

verbal group feri . health i

complex (PRED) su ermg or injury to health is not
required. (HKT)

Table 2. Orientation and linguistic property of epistemic modality
(adapted from Yang et al. 2015: 3)

predicators or modal

4. Results
4.1 Orientation of epistemic modality

Both HKN and HKT were found to contain all four epistemic modality
orientations. Some similarities, as well as differences, were observed in the
distribution patterns of the two corpora (see Table 3). As indicated by the
normalised frequency, HKN contains significantly more instances of
epistemic modality than HKT. Both corpora, particularly HKT, are dominated
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by the use of subjective epistemic modality, and the use of explicit objective
epistemic modality is underrepresented in both corpora.

4.1.1 Subjective epistemic modality

Explicit subjective epistemic modality accounted for the largest proportion
among the four orientations in both corpora. The normalised frequency of
explicit subjective epistemic modality in HKT is lower than in HKN. We
conducted detailed concordance analysis to examine how the explicit
subjective epistemic modality is expressed differently in the two corpora.

Orientation Linguistic HKN HKT LL!
Property F (%)3 NEb F (%) NF
Explicit  VERBL® (20_707053 1004 (15_7630‘/‘05)5 600 62.897
Subjective o pasEs 8.8 43% 429 (18_003305) eos| AL77
;Tlgjlti;ittive MODAL® (24.9590}05) 1211 (29.756050?; 1149 +06
NOUN (4.831027) 234 (1100022) 2ol 9738
(E'))I;?Iei::::itve VERB29 (1_91030()) 93 (2.600507) 100 0.20
PROJ (9.5502? 462 (5.8810309) 227] 418
ADJUN (15.875502) 770 (19.8640:/306) 767 O
:)nI;JpeI::(i::l:le ADJEC (2_670308) 130 (2_550?06) 99 275
Total (1306027) 4853 (10201025) 3860 72-86

2F(%) represents raw frequency of the epistemic modality and the proportion of the category in relation to total
epistemic modality

PNF represents normalised frequency of epistemic modality per million words

‘VERB1represents predicate with a first-person subject

dPHRASE represents prepositional phrases with a first-person pronoun

®*MODAL represents modal verbs

fNOUN represents nouns of modality

9VERB2 represents lexical verbs with an inanimate subject

"PROJ represents projecting clauses of relational or attributive process

'ADJUN represents modal adjuncts realised by adverbial groups or prepositional phrases

JADJEC represents adjectives

XPRED represents expansion of predicators or modal verbal group complex

'The log-likelihood value (LL) is used to measure significance. The symbols ™", **™”, “™” and “™™*" are used to
represent significance levels at p < 0.05, p < 0.01, p < 0.001, and p < 0.0001, respectively.

Table 3. Distribution of orientations of epistemic modality in HKN and HKT

The prepositional phrases with first person-pronouns, such as in my/our
view/judgment/opinion, mark the predominant linguistic realisation of
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explicit subjective epistemic modality in translated judgments. According to
the log-likelihood tests, these phrases are found to be significantly more
frequent in translated judgments compared to non-translated ones. In
comparison, predicates with first-person pronouns as subject (e.q., I think,
I believe), which is known as a metaphorical expansion of modality (Halliday
and Matthiessen 2004: 613), dominated the non-translated judgments.
Moreover, HKN and HKT differed from each other in the use of the singular
and plural first-person pronouns, with the former exhibiting a clear
preference for singular first-person pronoun and the latter showing a
balanced use of both singular and plural pronouns. For example, 108
instances (raw frequency) of in my view and 126 instances of in our view
were identified in HKT, whereas 192 instances of in my view and none of in
our view were found in HKN. Examples (1) and (2) are two typical examples
extracted from HKN and HKT. In the non-translated judgment, the judge
used a predicate with the singular first-person pronoun I as subject to
represent possibility, which also showed his own process of judgment. On
the other hand, the prepositional phrase with a plural pronoun our was used
in the translated judgment, indicating the decision was made by the court
instead of the judge alone. The High Court in Hong Kong consists of the
Court of Appeal and the Court of First Instance
(https://www.judiciary.hk/en/court_services_facilities/hc.html#1).
Typically, judgments of the Court of Appeal are composed of three judges,
while judgments of the Court of First Instance are issued by a single judge.
The difference in the use of first-person pronouns in translated and non-
translated English judgments may be determined by the nature of the two
corpora. Since only judgments with jurisprudential value are translated, the
translated judgments may contain a larger proportion of judgments from
the appellate courts than the non-translated judgments.

(1) I think that this is a useful test and when applied to the facts before me, I have
no doubt that the party’s dominant intention was to settle disputes. (HKN)

(2) In our view, although the charges Wong Cheung and Chau Kei faced are slightly
different, there is no significant difference between their culpability. (HKT)

Expression HKN HKT LLE
F° NFP F NF

may 431 570 283 497 3.18

might 245 324 243 428 9.30~

must 150 199 77 135 7.70~

could 56 74 36 63 0.55

can 33 44 14 25 3.44

2F(%) represents raw frequency of the epistemic modality and the proportion of the category in relation to total
epistemic modality
PNF represents normalised frequency of epistemic modality per million words

“The log-likelihood (LL) value indicates the significance level, with ™ denoting significance at p < 0.01.
Table 4. Raw frequencies and normalised frequencies of implicit subjective
epistemic modality

While the use of explicit subjective epistemic modality overtly shows
personal involvement in the judgment, the use of implicit subjective
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epistemic modality, often realised by modal verbs, conceals the use of first-
person pronouns to express subjectivity.

Table 4 presents the raw frequencies and normalised frequencies of the
modal verbs that were identified to convey epistemic modality in the
corpora. The results showed that may was most frequently used to indicate
epistemic possibility in court judgments in both corpora, followed by might,
must, could, and can, which all show different proportions and frequencies
between the two corpora. It is important to note that instances of may used
as deontic markers of obligation were excluded from the analysis.
Specifically, while many instances of may and must were found in both
corpora, not all of them were used to convey epistemic possibility. On the
other hand, all the instances of might identified in both corpora were used
to express epistemic modality. As for the high-value modal verb must, less
than 20% of the instances were found to express certainty in both corpora
(see Example 3), and more instances of must are used to express deontic
modality indicating requirement or obligation (see Example 4). Generally
speaking, compared with HKN, the use of the modal verb must that
expresses certainty is underrepresented and might that expresses
uncertainty is overrepresented in HKT. In addition, very few instances of
could and can were identified to be used as epistemic modality markers in
either corpus (see Example 5).

(3) Although the fruit knife was wrapped, it must have caused people at the scene
to fear for their personal safety. (HKT)

(4) The first is that the prosecution must prove that the child defendant did the act
charged and that when doing that act he knew that it was a wrong act as distinct
from an act of mere naughtiness or childish mischief. (HKT)

(5) Such situations at best can lead to divided loyalty and at worst can result in
corruption or other questionable practices. (HKT)

4.1.2 Objective epistemic modality

Compared with subjective epistemic modality, the use of objective
epistemic modality signals a certain degree of objectivity and impersonality,
which also contributes to the authoritativeness of judgments. As previously
discussed, the wuse of explicit objective epistemic modality is
underrepresented in both corpora and the implicit means is preferred.
Based on the statistics, explicit objective markers are less used in HKT than
in HKN (see Table 3). Overall, explicit objective epistemic modality
represented by projecting clauses and nouns of modality is seldom found in
HKT. For example, concordance analysis shows that It appears that is
regularly used by judges to make inferences from the evidence in HKN (see
Example 6), but seldom used in HKT. Moreover, while nominalisations of
modal adjectives such as possibility and likelihood are frequently used in
HKN to evaluate a proposition, such words are not found in HKT either. As
for the similarities, statistical results showed that explicit objective
epistemic modality is scarcely represented by lexical verbs with inanimate
subjects in both corpora.
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(6) It appears that the parties are determined to occupy the time of the court with
satellite litigation rather than direct their attention to the real issues between them.
(HKN)

As for implicit objective epistemic modality as measured by the normalised
frequencies, the frequency in HKN exceeded that of HKT (see Table 3).
Results of concordance analysis showed that the proportion of different
forms of linguistic realisation in the two corpora also vary. In this regard,
both corpora used more modal adjuncts and less adjectives. HKT uses a
higher proportion of modal adjuncts than HKN. The log-likelihood tests
indicate that the expansion of predictors (e.g., be likely to) and verb group
complexes (e.g., appear to, seem to) to represent implicit objective
epistemic modality are salient in HKN but relatively scarce in HKT.

4.2 Value of epistemic modality

In the SFG framework, value represents another dimension of epistemic
modality in addition to orientation. As Table 5 shows, median value
epistemic modality is predominant in both corpora, followed by low-value
and high-value epistemic modality.

The log-likelihood tests reveal a significantly higher frequency of median
and high-value epistemic modality expressions in HKN compared to HKT.
Furthermore, HKN exhibits a greater proportion of epistemic modality
expressions with a median value compared to HKT.

Orientation HKN HKT LLE
F(%)2 NFP F(%) NF

Low 1011 (27.57%) 1338 695 (31.66%) 1222 3.36

Median 1878 (51.21%) 2486 950 (43.28%) 1671 103.12~~

High 778 (21.22%) 1029 550 (25.06%) 968  24.84

2F(%) represents raw frequency of the epistemic modality and the proportion of the category in relation to total
epistemic modality
°NF represents normalised frequency of epistemic modality per million words

CLL represents the log-likelihood value; **** indicates significance at the p < 0.0001 level.
Table 5. Distribution of different values of epistemic modality

4.2.1 Low-value epistemic modality

Linguistic expressions of low-value epistemic modality with a minimum
frequency of five occurrences are shown in Table 6. Concordance analysis
showed that both translated and non-translated judgments make use of
similar expressions in this case, but their patterns of distribution are
distinctive. The linguistic realisations of low-value epistemic modality are
relatively less diverse compared to other median- and high-value
realisations, with low-value epistemic modality mostly realised by the use
of modal verbs.
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. HKN HKT a
Expression F NF F NF LL
may 431 570 283 497 3.18
might 245 324 243 428 9.30"
possible 108 143 35 62 21.18
possibility/possibilities 56 74 0 0 62.82
perhaps 52 69 17 30 10.03~
could 47 62 29 51 0.71
possibly 29 38 53 93 15.62
...not sure... 9 12 25 44 13.08
...not convinced 8 11 0 0 8.97~
I have doubt... 8 11 1 2 4.39*
I doubt... 7 9 1 2 3.52
... doubtful 5 7 2 2 0.62

3LL represents the log-likelihood value; ™ indicates significance at the p < 0.05 level, ** indicates significance at
the p < 0.01 level, "™ indicates significance at the p < 0.001 level, and ™" indicates significance at the p
<0.0001 level.

bDifferent tenses of the verbs are included.

Table 6. Raw frequencies and normalised frequencies of low-value epistemic
modality expressions®

4.2.2 Median-value epistemic modality

Table 7 illustrates that the linguistic realisations of median-value epistemic
modality exhibit a greater degree of diversity. Prepositional phrases such
as in my view and predicates with first-person pronouns as subjects, for
example I think, are the most commonly used expressions. In addition, the
nominalised form of modal adjective, probability, also appeared with a high
frequency in both corpora. In particular, many instances of probability
occurred in the collocation balance of probabilities (14 instances in HKN and
15 instances in HKT), which specifies the standard of proof when making
judicial decisions in civil cases.

Some differences were also identified between the two corpora. As has been
pointed out in the findings regarding explicit subjective epistemic modality,
some expressions of median-value modality markers with plural first-person
pronouns are found frequently in HKT but absent from HKN, such as in our
view, in our judgment, we are of the view, we do not think, we think, we
do not consider, we take the view that. Likewise, there are certain
expressions that can only be found in HKN but not in HKT, such
as likelihood, presumably, I infer, and I assume that.

4.2.3 High-value epistemic modality

The occurrence of instances of high-value epistemic modality accounts for
the smallest proportion of all three types in both corpora. As for the
linguistic realisations of high-value epistemic modality, the expressions
used are quite similar between HKN and HKT. Overall, modal adjuncts
occupy a central place in both corpora (see Table 8). Our analysis also
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showed that certainty is also regularly expressed by projecting clauses in
HKN, but to a lesser extent in HKT.

Expression HKN HKT LL
F NF F NF
in my view 192 254 108 190 5.98¢
it seems that 147 194 14 25 93.44~
likely to 134 177 50 88 19.60
I think 117 155 19 33 53.37~
in my judgment 100 132 80 141 0.17
in our view 0 0 126 222 213.10~
It appears that 91 120 24 42 24.86"
I do not think 86 114 21 37 26.02
I consider... 79 105 33 58 8.63~
... appear to 78 103 33 58 8.21
I believe that... 77 102 23 40 17.42+
...seem to... 59 78 6 11 36.31
probability/probabilities 53 70 22 39 5.89:
probably 53 70 14 25 14.45~
I am of the view that 53 70 59 104 4,29
... indicate that... 32 42 44 77 6.86
I do not consider... 43 57 14 25 8.36~
in our judgment 0 0O 56 99 94,71
we are of the view... 0 0O 50 88 84.56
...suggest that... 38 50 8 14 13.65~
likelihood 36 48 0 0 40.38
can 33 44 13 23 4,23
we consider... 0 0 34 60 57.50
It is likely that... 20 26 14 25 0.04
in my opinion 29 38 3 5 17.69
we do not think... 0 0O 27 48 45.66
presumably 19 25 0 0 21.31
I indicate... 15 20 3 5 5.68~
I take the view that 13 17 4 7 2.80
we think... 0 0O 15 26 25.37
I infer... 10 13 0 0 11.22
we do not consider... 0 0O 10 18 16.91~
the inference is that 9 12 2 5 3.05
we take the view that... 0 0 9 16 15,22~
I assume that... 8 11 0 0 8.97
we believe that... 6 8 5 9 0.03
draw the inference 5 7 2 4 0.62

3LL represents the log-likelihood value; * indicates significance at the p < 0.05 level, ** indicates significance at
the p < 0.01 level, ™ indicates significance at the p < 0.001 level, and " indicates significance at the p <0.0001
level.

bDifferent tenses of the verbs are included.

Table 7. Raw frequencies and normalised frequencies of median-value epistemic

modality expressions®
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Expression HKN HKT LL
F NF F NF
must 150 199 77 135 7.70~
of course 107 142 66 116 1.63
apparently 85 112 23 40 22.39
certainly 69 91 62 109 1.03
obviously 67 89 107 188 24,18
there is no doubt that 44 58 3 5 32.12
impossible 38 50 21 37 1.32
no doubt 32 42 12 21 4.63
I have no doubt that 30 40 2 4 22.07~
absolutely 19 25 30 53 6.61"
I conclude that 13 17 7 12 0.52
sure 2 3 29 51 36.46
definitely 12 16 23 40 7.36"
improbable 10 13 15 26 2.94
could not 9 12 8 14 0.12
surely 8 11 6 11 0.00
certainty 7 9 0 0 7.85~
unlikely 7 9 14 25 4.80¢
evidently 6 8 3 5 0.35
we conclude that 1 1 5 9 4.17-
beyond doubt 0 0 5 9 8.46"

3LL represents log-likelihood value; * indicates significance at the p < 0.05 level, ™ indicates significance at the
p < 0.01 level, "™ indicates significance at the p < 0.001 level, and "™ indicates significance at the p < 0.0001
level.
bDifferent tenses of the verbs are included.

Table 8. Raw frequencies and normalised frequencies of high-value epistemic

modality expressions®
4.3 Relationship between orientation and value

The purpose of this section is to analyse the distribution of different
orientations of epistemic modality markers over a continuum of value levels.
Exploring the relationship between orientation and value of epistemic
modality can provide more insight into how judges employ epistemic
modality strategically to communicate confidence in their propositions and
defend themselves from possible challenge.

In Table 9, we present the normalised frequency of epistemic modality
across different values and orientations. The log-likelihood results reveal
both similarities and variations in the distributions of epistemic modality
values with respect to different orientations between HKN and HKT. The
most notable variation is the median-value modality of objective orientation.
It is worth mentioning that a high proportion of subjective epistemic
modality expressions denote possibility and probability rather than certainty,
which highlights the judge’s active role in making the propositions. For
instance, Example 7 shows how judges typically state their subjective
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evaluation of evidence in an uncertain way, suggesting that while judicial
decision-making requires reasoning based on facts and evidence, judges
tend to avoid stating their propositions in an absolute or definite way.
Expressing personal evaluations using low- or median-value modality also
makes the proposition less falsifiable since more facts may be found to
verify it (Meyer 1997). Implicit subjective epistemic modality makes up the
highest percentage of low-value epistemic modality in both corpora,
indicating that the judges try to downplay personal commitment in
uncertain statements while necessitating a certain degree of
authoritativeness. An overwhelming proportion of median-value epistemic
modality in both corpora belongs to the explicit subjective category,
whereas relatively few are found in the implicit subjective category. This
might be a result of the tendency that the modal verb can is rarely used in
legal discourse to express epistemic modality.

For propositions of high certainty, it is natural that epistemic modality is
represented through an objective rather than subjective orientation, which
greatly downplays the involvement of the judge while enhancing the
impression that the decisions are made based on facts. In addition, both
translated and non-translated judgments favour the implicit method of
conveying high certainty, that is, high-value modality is expressed “in the
same clause as the main proposition” (Thompson 2014: 75) in an implicit
way. Example 8 shows the reasoning process of decision-making, in which
the judge objectivises the statement in order to maintain an impersonal
style.

(7) Under such circumstances, I doubt if PW1 could really hear clearly all the words
of the abusive language, or could hear from what was said the word “beat” or words
to that effect. (HKT)

(8) No doubt, the defendant has since early 2005 been requested to account for the
withdrawals made from the plaintiff's account and his dealings with the money
withdrawn. (HKN)

Catedor Low Median High
gory HKN HKT LL HKN HKT LL HKN HKT LL

Explicit 37 5 16.77- 132912670.96 67 33 7.49
Subjective

Implicit 957 976 0.13 44 23  4.23 210 150 6.66
Subjective

Explicit 112 62 9.67© 549 200 108.33~ 127 104 1.51
Objective

Implicit 232 179 4.28 564 183 128.92*~ 625 681 1.57
Objective

3LL represents the log-likelihood value; * indicates significance at the p<0.05 level, ** indicates significance at
the p<0.01 level, ™ indicates significance at the p<0.001 level, and ™ indicates significance at the p<0.0001
level.

bDifferent tenses of the verbs are included.

Table 9. Normalised frequencies of epistemic modality
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5. Discussion
5.1 Subjectivity and objectivity

Based on the distribution patterns of epistemic modality of different
orientations, we can observe both similarities and differences in the
expression of epistemic modality between translated and non-translated
English judgments of Hong Kong.

Three types of epistemic modality, i.e., explicit subjective, implicit
subjective, and implicit objective, are found to be represented in
comparable proportions in both corpora, whereas the explicit objective type
is relatively underrepresented. This is incongruent with the findings
presented by Cheng and Cheng (2014) according to which subjective
epistemic modality forms an overwhelming proportion in Hong Kong
judgments. This inconsistency is probably due to Cheng and Cheng’s (2014)
selection of relatively fewer epistemic markers than the current study. It
should also be noted that Cheng and Cheng analysed only civil court
judgments whereas the current study examined both civil and criminal court
judgments. Moreover, the use of explicit subjective epistemic modality is
found to be the principal type in both HKN and HKT, possibly because the
judges’ individual assessment of the propositions framed as viewpoints
instead of definitive facts can be better conveyed through such an
orientation (Yang et al. 2015; Vass 2017). This salience of subjective
epistemic modality in Hong Kong court judgments, to a large extent, also
reflects the profound influence of UK legal culture and traditions on Hong
Kong’s legal system (Liu and Zhu 2021). As Biel et al. (2022: 14) found, UK
Supreme Court judgments also utilise a strikingly high frequency of first-
person pronouns to express the judges’ personal beliefs and statements,
which is an indication of the judges’ “authorial presence through self-
references”. Subjective epistemic modality in judgments also indicates that
judges may exercise judicial discretion when the precedents are not
applicable to their case (Bingham 2000: 36). Under the common law system,
judicial decisions supplement and constantly replenish the codified law.
Generally speaking, judges follow the precedents, but they also enjoy
flexibility to overturn previous cases by pointing out the errors and setting
a new precedent for reference (Dainow 1966). Also, since judgments also
serve as a means for communication with the public, the frequent use of
subjective epistemic modality might encourage readers to participate in the
discourse and openly evaluate the current state of affairs (Hinkle et al.
2012).

In comparison, the use of objective epistemic modality disguises speculative
possibilities and adds a great degree of impersonality (Hinkle et al. 2012),
with objectivised statements shifting the focus away from the judge’s
personal evaluation. In this case, the judge’s estimation of the state of
affairs appears to derive from credible facts and logical reasoning, which
might also function to reduce the public’s suspicion of the judges’ subjective
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evaluation or intuition (Posner 1994; Yang et al. 2015). In the current study,
the relative underrepresentation of explicit objective epistemic modality in
both corpora indicates that the judges are active participants in the judicial
reasoning process. The use of more subjective epistemic modality, rather
than obscuring their role as judges, in fact highlights their authoritativeness.
This is especially the case with translated judgments, indicating that the
Chinese source texts put even more emphasis on the role of judges in this
regard.

5.2 Degree of certainty

The analysis of the values of epistemic modality reveals that median-level
epistemic modality is prevalent in both translated and non-translated
English judgments of Hong Kong, followed by low-value and high-value
modality, which is consistent with the findings of Cheng and Cheng (2014).
The overrepresentation of median-value epistemic modalities might be
related to the principle of proof “on a balance of probabilities” in civil
judgments (Judiciary Administration of Hong Kong 2017). When applying
the balance of probabilities, an event is deemed by the court to have
occurred based on evidence that “it was more probable than not that the
event occurred” (Nesson 1985: 1362). When low and median values of
epistemic modality are used, the judges’ thinking is formulated with a
greater degree of reservation, suggesting that the propositions are not
regarded as being of absolute certainty (Yang et al. 2015). This means that
a judicial decision can be made without satisfying a high standard of
proof. In addition, refraining from using absolute statements in the
judgments might also help to avoid potential legal challenges (Channel
1994: 157). In terms of the use of high-value epistemic modality, more
definitive language shows the judge’s confidence in the proposition, which
can then be used as robust precedents that can be relied on in future rulings
(Hinkle et al. 2012). However, the findings of the present study differ from
Kozbiat's (2020) observation in the translated English and Polish EU
judgments and non-translated Polish judgments where the majority of
instances of epistemic modality were of high-value, while only a very small
proportion were of low-value. The differences highlight the uniqueness of
the common law system which differs from the continental law system in
both legal practice and cultural background (Cheng et al. 2008). Unlike
Hong Kong’s common law system, in Poland’s civil law system, judges have
the responsibility to interpret a system of law which is continuous, stable,
and authoritative (Dainow 1966). As a common law jurisdiction, Hong Kong
is clearly distinctive from such a system in terms of how judicial reasoning
is conveyed.

5.3 Differences between non-translated and translated English
court judgments

This study shows divergence in the distribution of epistemic modality
markers between translated and non-translated English court judgments in
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Hong Kong, in terms of frequency, variety, and types of epistemic
statements. Such divergence is related to the concept of “textual fit”,
defined by Biel (2014a: 119) as the “linguistic distance between translations
and non-translations of a comparable genre”. The concept of textual fit was
inspired by research carried out by Baker (1996) and Toury (1995), showing
that certain features of translation texts might be expected to be shared
but that other variables such as translation strategies (Biel 2014a: 119)
may show differences. A study by Biel (2014b) examined the textual fit of
translated EU law by comparing deontic modality in translated Polish EU law
and non-translated Polish national law. She concluded that the differences
between the two corpora might be attributed to factors such as legal
instruments, institutionalisation, translator’s choice, genre-specific features,
and socio-cultural contexts (Biel 2014b: 349). In the present study, the
divergent textual fit of non-translated and translated English judgments
might be influenced by a combination of different factors, such as the
different writing styles of original Chinese judgments and English judgments,
the genre-specific features of epistemic modality in Chinese and English,
and the different judicial thinking of judges using Chinese and English.

First, epistemically modalised statements are underrepresented in the
translated judgments compared with non-translated judgments. Such a
divergence in textual fit can be attributed to the different writing styles
between the original Chinese judgments and the English judgments. Wong
and Su (2016) pointed out that Chinese court judgments in Hong Kong
feature the regular use of classical Chinese expressions which are highly
succinct and formal. In such a writing style, epistemic modality occurs at a
relatively lower rate in court judgments originally written in Chinese, and
such a low ratio might be carried forward to the translated English
judgments due to the “shining-through” effect of the source text (Teich
2003: 145). In addition, the use of “omission” strategies by translators
might also contribute to the underrepresentation of epistemic modality in
the translated texts. For example, in one Chinese judgment, the judge

used #Z/NEAO//E, literally ‘appear to be inherently incredible’, to cast
doubt on the credibility of the evidence presented by the defendant.
However, in the translated version, the lexical verb #7Z (literally: ‘appear’)

that expresses epistemic modality was omitted in the English translation. It
should be noted that the translated court judgments used in this study are
mainly used for informative purposes and have no legal status (Judiciary
Administration of Hong Kong 2003), and hence the purpose of translation
might be a factor in this case.

Second, the translated judgments are characterised by a lesser variety and
frequency of words and expressions denoting epistemic modality, which
might be due to a trend towards normalisation (Baker 1996) in the
translation process. For instance, the less frequent use of lexical verbs, such
as appear, seem, in translated judgments compared to non-translated ones,
results in a lower proportion of median-value objective epistemic modality
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markers in the translated corpus. The normalisation trend might be related
to the institutional nature of translation of judgments, which is conducted
by a specified group of translators, i.e., the Court Language Section, trained
to follow particular norms and regulations (Ng et al. 2021). The divergent
textual fit between translated and non-translated judgments might also be
related to certain genre-specific epistemic expressions prevalent in Chinese
judgments. For example, no instances of nominalised forms of modal
adjectives were identified in the translated legal judgments, which clearly
leads to a low representation of explicit objective epistemic modality in the
translated corpus. Such a phenomenon might be associated with the
original Chinese texts which seldom use the nominalised forms of modal

adjectives, e.g., d/g5# (literally: ‘possibility”), to denote degree of certainty.
Due to the absence of such terms in the source Chinese texts, a lesser

variety of epistemic modality markers appears in the translations. The
frequently used expressions 2 &/ 2 /=5 43 (literally: ‘this court/judge thinks")

in Chinese legal judgments clearly contributes to the prevalence of explicit
subjective epistemic modality markers in the translated English judgments.

Az K55 43 is typically translated into a predicate or prepositional phrase
with first-person pronoun, such as ‘we consider’ or ‘in our/my opinion’.

Third, the differences between translated and non-translated English
judgments might also reflect the different judicial thinking when judges use
Chinese and English (Ng 2009). Compared with the translation which

frequently employed first person pronouns I and we, the use of Z&/& (literally:
‘this Chair’; formal use of the first-person pronoun ‘I’ by the judge) and #&

£ (literally: ‘this court’) in original Chinese judgments carries a certain

degree of aloofness and emphasises the authority of the judges and the
court. From a jurisprudential perspective, the judge’s individual opinions
conveyed using the singular first-person pronoun I in the non-translated
judgments suggest that judicial power of the judge is foregrounded in the
English judgments of Hong Kong, while the court as a collective entity is
foreshadowed. In comparison, Cheng (2012) found that in non-translated
Chinese appellate judgments in Hong Kong, both the court’s and the judges’
voices are prominent, and the judicial control from the court is even more
emphasised, which shows a divergent thinking from the judgments
originally written in English. Such a judicial thinking embedded in the
Chinese judgments in Hong Kong clearly has an influence on the high
representation of plural first-person pronouns to express epistemic modality
in the translated judgments.

6. Conclusion
This study is a corpus-based contrastive study of the epistemic modality in
translated and non-translated judgments of Hong Kong. Our study has

advanced the developing field of legal translation studies by enhancing the
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interdisciplinary understanding of law, translation studies and linguistics, as
well as breaking through the Eurocentric tradition of legal translation
studies to other language pairs (Biel 2018; Bozovi¢ 2022). In particular, our
study has bridged the current research gap in translated judgments in the
Hong Kong context and deepened our understanding of epistemic modality
in translated and non-translated legal judgments. Translated judgments, as
a relatively underexplored text variety, exhibit distinct patterns in epistemic
modality compared to non-translated judgments, including reduced variety
and an overall underrepresentation of epistemic modality. Through
systematic categorisation of epistemic modality into different types,
including orientation and value, we have obtained a more comprehensive
understanding of its expression varieties and distribution patterns in both
translated and non-translated judgments. Furthermore, as Hong Kong is
the only common law jurisdiction where both Chinese and English are used
in legal practice, our study contributes to a deeper comprehension of
bilingual judgment writing and translation in this context.

Despite the findings, some limitations of the present study should be
pointed out. First, we mainly analysed a comparable corpus consisting of
translated and non-translated English judgments, and the original Chinese
judgments were largely left out of the picture. Future research could
incorporate Chinese-English parallel texts to dig deeper into the differences
between translated and non-translated court judgments and how genre-
specific features of epistemic modality in Chinese affect the use of epistemic
modality in English translated judgments. In terms of corpus comparability,
there are also variables that could be considered in future analyses, such
as the nature of the case (civil or criminal) and the court (e.g., court of last
resort, court of appeal, or court of first instance). In addition, although the
lists of epistemic modality expressions were generated, our study did not
provide detailed analysis of the pragmatic meanings of the expressions.
Future studies can also link epistemic modality to genre moves (e.g.,
reviewing the evidence, making judicial decisions, and clarifying the reasons)
to understand how different legal meanings are achieved with epistemic
modality.
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